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Summary Objective. To analyse the use of compulsory detention in the context of a
new national tuberculosis (TB) control programme launched in 1997.

Methods. A retrospective review was made of the use of compulsory detention in the
management of infectious TB before and after the initiation of a new TB control
programme, using data from the central TB registry in the Ministry of Health and the
charts of each patient.

Results. Between 1994 and 2001, 13 recalcitrant patients out of 3056 (0.43%) cases
of pulmonary TB were brought to trial. Eleven patients were detained. All were either
hospitalized under a court order and, when failing to comply with the order,
hospitalized in prison, or referred directly to a prison hospital. Twelve of 13 (92%)
patients were new immigrants. After the new programme was launched, proportion-
ately fewer patients were brought to trial [6/943 (0.64%) in 1994–1996 compared with
7/2113 (0.33%) in 1997–2001].

Conclusion. The reduction in the number of individuals detained could be viewed as
an improvement in TB control due to the new TB control programme. It remains to be
shown whether these individuals, most of whom had drug-resistant strains of TB, posed
a sufficient threat to public health to justify detention.
Q 2003 The Royal Institute of Public Health. Published by Elsevier Ltd. All rights
reserved.

Background

Compliance with treatment for tuberculosis (TB)
and protection of the public health from TB
have assumed greater importance over the
past decade since the wider recognition of

the international threat from multidrug-resistant
TB (MDRTB),1 the disease’s alliance with human
immunodeficiency virus (HIV), and the inter-
national promotion of measures intended to
improve treatment adherence and completion.2

In several countries, these issues have resulted in
reviews of available public health legislation, new
laws being drafted (or old ones being amended),
or changes in the application of public health
legal sanctions.3 –6
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The increased incidence of TB in Israel following
mass immigration from Ethiopia and the former
Soviet Union since 1990 resulted in the adoption of a
new TB control programme in 1997.7,8 TB rates rose
from about 3 per 100,000 before 1991 to 10 per
100,000 since 1991, and have remained at that level.
There has been no rise in the TB rate in the Israel-
born population. This has remained at 3 per 100,000,
despite the fact that rates as high as 3000 per
100,000 and 700 per 100,000, respectively, have
been recorded in annual cohorts of immigrants from
Ethiopia and the former Soviet Union. Eighty-five
percent of all new TB cases occur in people born
outside Israel, and 65% of new cases are new
immigrants. Over the past decade, MDRTB has been
documented in 5.8–14.6% of cases annually. In some
cohorts of immigrants with TB, the proportion of
MDRTB has been as high as 37% of cases.9

In 1997, the TB services in Israel were restruc-
tured to ensure that all the elements recommended
by the World Health Organization for national TB
control programmes were in place.10 A key element
of this new programme was directly observed
therapy (DOT) for all TB patients. This was allied
to several complementary components within the
programme, such as free, accessible and complete
ambulatory medical services for all TB patients. In a
3-year period in the early 1990s, completion of
treatment rates improved from 5511 to over 90%
under the new programme.12

In 1994, 3 years before the launch of the new TB
control programme, legal proceedings were
initiated against a homeless alcoholic with infec-
tious MDRTB, who was non-compliant with treat-
ment. Since other measures to manage him and
protect the public health had failed, the purpose of
the proceedings was to sanction compulsory iso-
lation. Section 15 (b) of the Public Health Ordinance
1940, a ‘legacy’ of the British mandate, provides for
this measure.13 Before the establishment of the
State of Israel in 1948, this law covered public
health. Although much of this Ordinance has been
repealed or amended since 1948, Section 15
remained unchanged and had never been used.
Section 15 states:

‘A person suffering from any infectious disease
who is without proper lodging or accommo-
dation, or is so lodging that in the opinion of
the Director or of a Medical Officer proper
precautions cannot be taken for preventing the
spread of the disease, …’ then ‘on a certificate
signed by the Medical Officer, be removed to
an infectious hospital or other suitable place
of isolation, and such person may be detained
in such hospital or place so long as he

continues in an infected condition. In case of
obstruction or opposition to such removal by
the patient or other person, a magistrate may
on application by the Medical Officer grant an
order for such removal to be effected forth-
with’.13

It is important to note that the law allows for
involuntary isolation, but treatment may not be
forced on the patient.

Although the patient described above ultimately
agreed voluntarily to be hospitalized for treatment,
it was clear that there was a need for checks and
balances in the application of the sweeping powers
of Section 15. Expressing his concern lest Section 15
be abused, the Attorney General of the State of
Israel appointed an advisory committee to define
limits for its application. The following recommen-
dations were made and accepted:

† The liberty of an individual in society can only be
curtailed under extreme circumstances, and only
after all other measures to prevent the spread of
TB have been taken;

† The patient cannot be forced to take treatment
but will remain in isolation as long as he is
contagious (smear positive);

† It must be shown that an honest and persistent
effort has been made to persuade the patient to
accept treatment. This should include measures
to enhance compliance;

† When the patient is no longer contagious, he
should be discharged on the condition that he
continues to accept treatment. If he defaults on
follow-up, he will be returned to a status of
coercive isolation, and;

† A standing committee consisting of a clinician, a
public health expert and a representative of the
Ministry of Justice must review each case on a
monthly basis and insist on discharge as detailed
above.

The aim of this article is to document and
describe the use of compulsory hospitalization for
TB in Israel, and to compare the use of this sanction
before and after the implementation of a new TB
control programme.8

Methods

TB is a notifiable disease in Israel and cases are
reported to the Central TB Registry at the Ministry
of Health (MOH) by the treating physician and by
laboratories that isolate Mycobacterium tubercu-
losis. Using this registry and patient files from
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the relevant TB clinics of the nine designated
centres for the diagnosis and treatment of TB,8

the records of all individuals subjected to, or
formally threatened with, court action were
reviewed for the period 1994–2001. These cases
were readily identified. In 1994, initial steps were
taken to reform the Israeli national TB pro-
gramme7 and, at the same time, consideration
was given to the use of legal action regarding
recalcitrant individuals. During this period and
since, there has been very close co-operation
between practitioners and the MOH, and in all
cases where legal measures were considered, the
MOH was consulted and these considerations were
documented.

We identified two periods: pre- and post-reor-
ganization of TB services in 1997.8 We considered a
recalcitrant patient as a person whose individually
assessed personal history over at least a 6-month
period showed a consistent refusal to adhere to
treatment and in whom court action had resulted.

Results

Between 1994 and 2001, 3056 cases of pulmonary
TB were notified. During this period, 13 (0.43%)
recalcitrant individuals were subjected to court
proceedings in order to isolate them from society as
stipulated under Section 15. After the initiation of
the new programme, proportionately fewer
patients were brought to trial—6/943 (0.64%) in
1994–1996 compared with 7/2113 (0.33%) in 1997–
2001. All were smear-positive male Israeli citizens.
Twelve were new immigrants, including 10 from the
former Soviet Union. More than half were alcoholics
and one-third were drug abusers. Two had acquired
immunodeficiency syndrome. Many had a history of
imprisonment in their country of origin. MDRTB was
found in nine (69%) of these patients, perhaps a
consequence of imprisonment or erratic treatment
adherence.14

In the pre-programme period, defaulting from
treatment was sufficient to prompt legal action. In
the post-programme period, greater attention was
paid systematically to the use of all available

options before going to court, including social
support (housing, transport, free drugs, continuity
of care, etc.). Cases brought before tribunals in
the pre-programme period were sent back to
hospital where they invariably disrupted the
orderly management of the ward, did not comply
with their medication and, on one occasion,
absconded. In the post-programme period, indi-
viduals were more frequently removed directly to
prison hospital.

In two cases, after legal action had been
initiated, patients agreed to hospitalization with-
out the need for a court order. In the remaining
cases, patients were compulsorily hospitalized
following issuance of a court order, hospitalized
under a court order and, when failing to comply
with the order, hospitalized in prison or referred
directly to a prison hospital.

Between 1994 and 1996, one of five patients
absconded from mandatory isolation on a TB ward;
he was eventually detained in a prison hospital. In
the period following the implementation of the new
TB control programme, four of six patients were
sent straight to prison hospital and were not given
the option of detention in civilian hospital (Table 1).
During the pre-programme period, four patients
died of TB, two shortly after being discharged from
confinement. Two patients died after the new
programme was implemented.

Discussion

In the 5 years following the implementation of the
Israeli National TB Programme in 1997,8 a similar
number of individuals with TB were detained as in
the 3-year period prior to programme enhance-
ment. However, the number of individuals impri-
soned rather than compulsorily detained in hospital
increased after 1997. This is a seemingly paradox-
ical result: an increase in prison detention rates
even though TB services improved? Under the new
programme, much more can be done for recalci-
trant patients than before 1997. Treatment is now
free, travel expenses are reimbursed, home visits to
administer DOT are possible, drugs are consistently

Table 1 Court orders for recalcitrant tuberculosis (TB) patients—comparison of cases before/after the inauguration of a new TB
control programme, Israel 1994–2001.

Period Number of patients
(% of pulmonary
TB cases)

Accepted treatment
without compulsory
isolation

Hospital only Hospital and
prison

Prison only Death Annual average of
pulmonary TB cases

1994–1996 6 (0.64) 1 4 – 1 4 314
1997–2001 7 (0.33) 1 1 1 4 2 425

Compulsory detention of recalcitrant tuberculosis patients in the context of a new tuberculosis
control programme in Israel
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available, appointment availability has been
enhanced, and an emphasis has been placed on
bridging cultural gaps with newly arrived immigrant
populations.15 Notable, however, is the fact that
before 1997, the ends to which those working in the
TB clinic had gone to provide optimal conditions to
ensure adherence to treatment before deeming the
patient recalcitrant and resorting to court action,
had not been routinely explored. Following the
programme initiation, this was a prerequisite for
legal action.

Thus, since 1997, measures to ensure ‘an honest
and persistent effort to persuade the patient to
accept treatment’ are more readily met, along with
support for ‘measures to enhance compliance’,
before resorting to legal action against recalcitrant
patients. Despite an increase in the rate of
completion of treatment of TB since the initiation
of the new programme,12 difficulties in ensuring
adherence to treatment have occurred in some
cases. Most were solved with the aid of enhanced
services without resorting to legal action. Never-
theless, on rare occasions, as described above,
court proceedings were initiated.

Twelve of the 13 (92%) patients brought to trial
were recent immigrants. They expressed a variety
of social problems similar to those noted by
others,3,16 including homelessness, alcohol abuse,
intravenous drug use, HIV positivity and a history of
prior incarceration. They were all considered
‘impossible’ to treat other than by coercive
means, albeit that in the pre-programme period,
it is likely that health providers paid insufficient
attention to the psychosocial challenges faced by
these individuals.

One explanation for the continued need to resort
to the courts is that the scrutiny of TB treatment
under the new programme results in greater
pressure on some TB centres to obtain good
completion results. This would explain why some
services resorted to using prison detention as their
first measure when dealing with a ‘difficult’
patient, since it is perhaps a more potent means
of ensuring treatment compliance. Thus, abuse of
the option to resort to the courts in lieu of the
considerable effort required to obtain adherence to
treatment in this patient population cannot be
ruled out. Another possibility is simply that a
gradual dulling of sensitivity to the violation of
the right to personal freedom inherent in the use of
Section 15 has occurred, in the sense of ‘familiarity
breeding contempt’ for human rights. Certainly,
the legal advisers in the District Health Offices
became familiar with the procedure and, after the
first cases, a ‘streamlining’ of procedure was
established. It must be noted that in most of

the orders passed using Section 15, the court
commented on the anachronistic nature of this
law. Indeed, in 1995, one judge sent a copy of her
ruling to the Attorney General demanding that he
address this issue.

International comparisons

In Israel, a formal monthly review process of each
detainee, similar to that undertaken in New York
City (NYC), takes place where a clinician, a public
health expert and a representative of the Ministry
of Justice, together with the patient’s advocate,
advise the tribunal of the public health threat posed
by the patient. In practice, in Israel, all detainees
have been released on becoming non-infectious, in
contrast to the experience in NYC.

As in NYC, DOT is advocated as the standard of
care and patients have access to legal support as
part of the programme. However, in contrast with
NYC, DOT is applied universally in Israel, thus
removing any potential for discrimination. This
universal application of DOT is conceptually a
major distinction between Israel and NYC; some-
thing that had been advocated in New York, but was
not deemed feasible.4

As in NYC, the authorities rarely resorted to legal
action in Israel.3 Court proceedings were initiated
in only 0.42% of pulmonary TB cases; a figure not too
dissimilar to the 1% of cases detained in NYC in the
years immediately following the amendments to
NYC’s health codes.3 However, in NYC, adherence
to DOT resulted, at least for some patients, because
of the ‘credible threat of detention’.3,17 Given the
considerable efforts made to provide convenient
DOT to patients and the rarity of legal proceedings
and detention, it seems unlikely that the threat of
detention was a factor in ensuring adherence to
DOT in Israel. As we demonstrated, rates of
detention fell following the universal introduction
of DOT, and there were marked increases in
completion of treatment rates (Table 2).8,12

In Europe, again perhaps in part because of the
increase in TB rates and the anxiety provoked by the
global threat of MDRTB, amendments to public
health laws that allow the prolonged detention of
patients with TB who are reluctant to comply with
treatment have been considered and enacted.3 –6

In England and Wales, Coker showed that deten-
tion rates of individuals have increased in recent
years.18 Furthermore, orders for detention of
periods likely to coincide with treatment com-
pletion have been served recently in England and
Wales. This is similar to the use of detention in NYC
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where detention beyond the infectious period,
and often to the end of treatment, was a frequent
occurrence.3 Initially, periods of detention
ordered by the courts in Israel do not extend
beyond periods of infectiousness, although defaul-
ters from DOT after release may, in theory, be
detained again.

One significant difference that separates recent
Israeli policy from that of NYC and many European
programmes is the civil detention of individuals in
prison. This has arisen, as in several states in the
USA where jails have been used as centres of
detention for tuberculous individuals,19 –22 because
there are no facilities for detention in the two
designated national TB wards in Israel. In England
and Wales, this lack of facilities has resulted in
several patients absconding before completing
their detention periods (R Coker, personal com-
munication).

Conclusion

The use of detention as a public health tool to
control TB is increasingly being used internation-
ally. In Israel, despite a concerted effort to improve
the TB control programme, the state has still
deemed it necessary to detain a very small number
of individuals. The proportion of patients detained
declined following the enhancement of measures to
control TB, but the numbers are too small to
evaluate in a statistically meaningful manner.

We believe that the use of coercive measures
reflects a relative failure of our TB control
programme. It remains to be shown whether the
individuals detained, all of whom had infectious

disease and most of whom had drug-resistant
strains of TB, posed a sufficient threat to public
health to justify detention.23

Although all patients ultimately adhered to
treatment, and prolonged detention periods were
not used, the response to these ‘hard-to-treat’
patients in Israel highlights the ethical dilemma
regarding duration of detention: should patients be
detained beyond the period that they pose a
theoretical threat, or should they be detained
based on predictions of future treatment compli-
ance despite the ever-dwindling magnitude of the
threat they pose? And how far should programmes
go to support adherence to treatment in the
community before resorting to more coercive
measures such as detention?

These cases highlight the global inter-relation-
ship of infectious diseases allied to social uphea-
vals, and the difficult challenges that authorities
face when attempting to strike a balance between
public health and civil liberties.
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